
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 19-14354-CIV-MARTINEZ/MAYNARD 

 
KEVIN MACWILLIAM, as administrator 
 ad litem of the Estate of John L. Zoltak,  
deceased, 
 

Plaintiff, 
 
v. 
 
STEVEN SCHANKER, 
et al., 
 

Defendants. 
________________________________________/ 
 

REPORT AND RECOMMENDATION ON  
DEFENDANTS' MOTION TO DISMISS (DE 10) 

 
THIS CAUSE comes before the Court upon the above referenced Motion. This Court has 

considered the Motion, Response, Reply and arguments heard on February 10, 2020.  Having done 

so, the undersigned recommends that Defendants’ Motion be denied for reasons set forth below.  

BACKGROUND 

In 2012, John L. Zoltak (“Decedent”) hired Steven Schanker (“Schanker”), R. Mark 

Hochberg (“Hochberg”) and the Law Firm of Schanker and Hochberg, P.C. (“Law Firm”) to 

prepare his estate plan.  DE 1-1 at ¶14.  Specifically, Defendants were hired to prepare Decedent’s 

will, create a trust into which Decedent’s assets could be transferred to avoid probate, and transfer 

Decedent’s shares of stock in a family owned corporation, Support Systems Associates, Inc. 

(“SSAI”), into the trust to control the shares’ disposition upon Decedent’s death.  Id.  at ¶¶15-23.  

Decedent and his family members were the sole shareholders of SSAI.  Id.  at ¶29.  In 1996, the 

family members executed a Shareholders’ Agreement that required a specific process for any 
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transfer of shares.  Id. at ¶¶13, 43, see Exhibit Three.  Under the Shareholders’ Agreement, any 

transfer of shares required the written consent of the other shareholders before a transfer could be 

effectuated.  Id. at Exhibit Three at ¶4.  The parties to the Shareholders’ Agreement were Decedent, 

Margaret Mary Zoltak (“Wife”), John P. Zoltak (“Son”) and Mary Marshall (“Daughter”).  

Decedent intended for his voting shares in SSAI to go to Son.  DE 1-1 at ¶¶45, 51. 

As part of their estate planning services, Defendants were supposed to draft a Buy-Sell 

Agreement between the parties so Decedent’s SSAI shares could be transferred in accordance with 

the requirements of the Shareholders’ Agreement.  Id. at ¶71.  They neglected to do so and failed 

to transfer Decedent’s shares into the trust prior to his death.  Id. at ¶¶34-35, 56.  Decedent died 

on January 28, 2014 survived by Wife, Son and Daughter.  Id. at ¶¶2, 11. Shortly after his death, 

Defendants were hired to assist in administering Decedent’s estate.  Id. at ¶39.  Specifically, 

Defendants were engaged to prepare and file the estate’s taxes and to probate Decedent’s will if it 

was necessary to go through the probate process.  Id.  Defendants prepared and filed the estate 

taxes, but never probated the will.  Id. at ¶¶41-42. 

 On October 12, 2017, Daughter petitioned for administration of Decedent’s estate.  Id.  at 

¶3.  The will was admitted to probate on June 25, 2018.  Id. at ¶25.  Shortly thereafter, on July 17, 

2018, Plaintiff Kevin MacWilliam (“Plaintiff”) was appointed as administrator ad litem of 

Decedent’s estate.  Id. at ¶4.   

Plaintiff filed this lawsuit on behalf of the estate on August 14, 2019.  The complaint alleges 

that Attorneys Hochberg and Schanker negligently breached their legal duties to the Decedent by 

failing to properly transfer his assets as part of their estate planning services and failing to probate 

his estate.  Id. at ¶¶60, 71.  The complaint alleges three counts of negligence (one against each 

Defendant) and one count of breach of contract against the Law Firm.   
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Defendants moved to dismiss this action on October 7, 2019 on the basis that it is time 

barred.  DE 10.  This matter was referred to the undersigned, DE 21, and a hearing was held on 

February 10, 2020.  The matter is now ripe for review. 

STANDARD OF REVIEW 

Under Federal Rule of Civil Procedure 12(b)(6), a party may move to dismiss a complaint 

on the basis that it fails to state a claim upon which relief can be granted.  When considering such 

a motion, a court must accept the factual allegations pleaded in the complaint as true and must 

construe the complaint in the light most favorable to the plaintiff.  Bell Atlantic Corp. v. Twombly, 

550 U.S. 544, 555–56 (2007).  A plaintiff must plead “enough facts to state a claim to relief that 

is plausible on its face” so as to “nudge his claims across the line from conceivable to plausible.”  

Twombly, 550 U.S. at 570.  “A claim has facial plausibility when the plaintiff pleads factual content 

that allows the court to draw the reasonable inference that the defendant is liable for the misconduct 

alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  In determining whether the plausibility 

standard has been met, a court must consider the pleading as a whole and must draw on judicial 

experience and common sense.  Id.; see also Speaker v. U.S. Department of Health and Human 

Services Centers for Disease Control and Prevention, 623 F.3d 1371, 1380 (11th Cir. 2010) 

(citations omitted). 

A plaintiff is not required to detail all of the facts on which his claim is based; rather, Rule 

8(a)(2) requires only a short and plain statement that fairly notifies the defendant of what the claim 

is and the grounds on which it rests.  Twombly, 550 U.S. at 555–56; Randall v. Scott, 610 F.3d 

701, 705 (11th Cir. 2010).  The allegations must, however, be enough to raise a right to relief above 

the speculative level.  Id.  The Federal Rules demand “more than an unadorned, the-defendant-

unlawfully-harmed-me-accusation.”  Iqbal, 556 U.S. at 662.  “Mere ‘labels and conclusions or a 
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formulaic recitation of the elements of a cause of action will not do,’ and a plaintiff cannot rely on 

‘naked assertions devoid of further factual enhancement.’”  Franklin v. Curry, 738 F.3d 1246, 

1251 (11th Cir. 2013) (citation omitted).  “[I]f allegations are indeed more conclusory than factual, 

then the court does not have to assume their truth.”  Chaparro v. Carnival Corp., 693 F.3d 1333, 

1337 (11th Cir. 2012).  If a complaint is filed with exhibits, a court must also consider the facts 

derived from the exhibits.  Where the facts in the exhibits contradict the allegations in the 

complaint, the exhibits control.  F.T.C. v. AbbVie Prods. LLC, 713 F.3d 54, 63 (11th Cir. 2013); see 

also Griffin Indus., Inc. v. Irvin, 496 F.3d 1189, 1205 (11th Cir. 2007); Weiner v. Federal 

Insurance Company, 2011 WL 13229316 (S.D. Fla. Dec. 16, 2011).   

A complaint may be dismissed on the basis of a statute of limitations at the motion to 

dismiss phase “only if it is apparent from the face of the complaint that the claim is time-barred.” 

Beach Cmty. Bank v. CBG Real Estate LLC, 674 F. App'x 932, 934 (11th Cir. 2017) (internal 

quotations omitted).  Generally, the statute of limitations is an affirmative defense raised in an 

answer rather than in a motion to dismiss.  See Am. Airlines, Inc. v. Vidal, 2009 WL 10669069, at 

*1 (S.D. Fla. Sept. 22, 2009).  Plaintiffs are not required to negate every affirmative defense in 

their complaint.  See La Grasta v. First Union Sec., Inc., 358 F.3d 840, 845 (11th Cir. 2004); 

Spadaro v. City of Miramar, 855 F.Supp.2d 1317, 1328 (S.D. Fla. 2012).  When reviewing a 

motion to dismiss on statute of limitations grounds, the district court “must determine whether the 

date alleged in the statement of a claim indicates that the action was not brought within the 

applicable statute of limitations.” Harmony Homes, Inc. v. U.S. on Behalf of Small Bus. Admin., 

890 F. Supp. 1032, 1035 (M.D. Fla. 1995).  On a motion to dismiss, a court may dismiss a 

complaint as time barred “only if it appears beyond a doubt that Plaintiffs can prove no set of facts” 

showing the claims are timely.  Am. Marine Tech, Inc. v. World Grp. Yachting, Inc., 418 F. Supp. 
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3d 1075, 1080 (S.D. Fla. 2019) (quoting Keira v. U.S. Postal Inspection Serv., 157 Fed. Appx. 

135, 136 (11th Cir. 2005) (internal quotations omitted)). 

DISCUSSION 

The first issue in dispute is which limitations period applies to Plaintiff’s causes of action.  

Defendants contend that all of Plaintiff’s claims are barred by the two-year statute of limitations 

applicable to professional malpractice claims.  See FL ST §95.11(4)(a).  Plaintiff argues that counts 

one through three are governed by the four-year limitations period applicable to negligence claims 

and count four is subject to the five-year limitations period applicable to claims for breach of 

contract.  See FL ST §§ 95.11(3)(a) and 95.11(2)(b).  This Court is inclined to agree with 

Defendants that § 95.11(4)(a) applies.  Under § 95.11(4)(a), an action for professional malpractice 

“whether founded on contract or tort” must be brought within two years.  Thus, regardless of 

whether the claim is based on negligence or breach of contract, it is subject to the two-year 

limitations period if it alleges professional malpractice.  Each count in Plaintiff’s complaint alleges 

that Defendants neglected to perform or negligently performed their legal duties in rendering 

professional legal services to the Decedent and his family. As licensed attorneys, Defendants are 

clearly “professionals” within the meaning of § 95.11(4)(a).  Garden v. Frier, 602 So. 2d 1273, 

1275 (Fla. 1992).  Additionally, as the administrator of Decedent’s estate, Plaintiff stands in 

Decedent’s shoes and therefore satisfies the privity requirement of § 95.11(4)(a).  See Espinosa v. 

Sparber, Shevin, Shapo, Rosen & Heilbronner, 612 So. 2d 1378, 1380 (Fla. 1993).   Thus, for 

purposes of considering Defendants’ motion to dismiss, the undersigned accepts that the shorter 

two-year time period applies to this case.     

Having concluded that that the two-year statute applies, the next question is when that two-

year period began.  “The legal starting point for a limitations period is the point ‘when the last 
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element of the cause of action occurs.’”  Llano Fin. Grp., LLC v. Petit, 230 So. 3d 141, 143 (Fla. 

4th DCA 2017) (quoting Davis v. Monahan, 832 So.2d 708, 709 (Fla. 2002)).  The elements of a 

cause of action for legal malpractice based on negligence are: “1) the attorney’s employment; 2) 

the attorney’s neglect of a reasonable duty; and 3) the attorney’s negligence as the proximate cause 

of loss to the client.” Larson & Larson, P.A. v. TSE Indus., Inc., 22 So. 3d 36, 39 (Fla. 2009) 

(internal quotations and citation omitted).  The elements of a cause of action for malpractice based 

on breach of contract are a valid contract, a material breach, and resulting damages.  Lion Life, 

LLC v. Regions Bank, 2013 WL 2367823, at *2 (S.D. Fla. May 29, 2013) (citing Abbott Labs., Inc. 

v. Gen. Elec. Capital, 765 So. 2d 737, 740 (Fla. 5th DCA 2000)).  Thus, for all claims in the 

complaint, the Court must start by determining when the estate suffered a loss or damages as the 

result of Defendants’ conduct.   

Further, § 95.11(4)(a) incorporates the delayed discovery rule by providing that a cause of 

action for professional malpractice does not begin to run until “the cause of action is discovered 

or should have been discovered with due diligence.”  FL ST § 95.11(4)(a); see also Carrington 

Capital Mgmt., LLC v. Carr, 2015 WL 6865750, at *3 (S.D. Fla. Nov. 9, 2015) (the delayed 

discovery rule applies to professional malpractice claims as set out in § 95.11(4)(a)’s two-year 

statute of limitations).  Thus, a malpractice claim – whether based in contract or tort – does not 

accrue until a redressable harm or injury exists and the injured party knows or should have known 

about it.  See, e.g., Peat, Marwick, Mitchell & Co. v. Lane, 565 So. 2d 1323, 1325 (Fla. 1990) 

(citing Barron v. Shapiro, 565 So.2d 1319 (Fla. 1990)). 

The complaint essentially alleges that Defendants were negligent and breached their 

contract with Decedent’s estate in two ways.  First, Defendants failed to prepare the Buy-Sell 

Agreement needed to transfer Decedent’s shares into the trust, so the shares could pass 
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unencumbered to the Son and Decedent’s estate could avoid probate.  DE 1-1 at ¶¶60-78.  Second, 

Defendants failed to probate Decedent’s estate after his death.  The Court will address these alleged 

failures by Defendants separately. 

For claims relating to Defendants’ failure to prepare the Buy-Sell Agreement to transfer 

the shares, Defendants argue that the two-year time period began to run on the date Decedent died 

(January 28, 2014).  DE 10 at 11.  It was on that date, Defendants contend, that the failure to 

transfer the voting shares caused a loss to the estate.  Id.  It also was on that date, Defendants 

maintain, that the family members should have known about that loss.  Id.  at 12.  That is because 

each family member was a party to the 1996 Shareholders’ Agreement, which required written 

consent from each family member before a share transfer could occur, and the family members 

knew they had not provided written consent.  Id.   Even if the family members knew or had reason 

to know when Decedent died that the shares had not been transferred, however, “[a] legal 

malpractice cause of action accrues not necessarily when the client first suspects that the attorney 

might have committed malpractice, but rather, when the client incurs damages[.]”  Glucksman v. 

Persol N.A., Inc., 813 So.2d 122, 124 (Fla. 4th DCA 2002).  An injury is not established merely 

because a party believes the legal service or advice he has received is ineffective.  It is not until 

that advice or those services prove to be ineffective, that damage has occurred.  See, e.g., Porter 

v. Ogden, Newell & Welch, 241 F.3d 1334, 1339 (11th Cir. 2001) (finding that it was not until the 

legal documents prepared by the attorneys “fail[ed] to achieve their designated purpose” that a 

cause of action for professional negligence accrued).   

The complaint’s allegations reveal no damage to the estate on January 28, 2014 from 

Defendants’ failure to prepare the Buy-Sell Agreement.  That is because the possibility still existed 

– even after Decedent died – that his SSAI shares could be transferred to Son thereby giving effect 
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to the will and trust Defendants had drafted.  As remaining shareholders, Decedent’s family 

members could have ratified the transfer of his shares to the Son by following the requirements for 

ratification set out in the 1996 Shareholders’ Agreement.  DE 1-1, Exhibits Three and Seventeen.  

Had they done so, it is reasonable to infer that the shares would have transferred in accordance 

with Decedent’s wishes, probate could have been avoided, and there would have been no damage 

from Defendants’ negligence.  Indeed, Attorney Hochberg communicates as much in responding 

to a question from Son about the impact of the legal services Defendants provided in 2012 on the 

restrictions set out in the 1996 Shareholders’ Agreement.  Id. at ¶45, Exhibit Fifteen.  In response, 

Attorney Hochberg assures Son that “the right of redemption under the Shareholders’ Agreement 

can be waived by SSAI so that the stock your father specifically bequeathed to you could pass to 

you unrestricted.”  Id. at Exhibit Seventeen.   From these allegations and exhibits, one may infer 

that Defendants continued to assure the family members at least as late as November 2014 that the 

services Defendants rendered in 2012 would effectuate the intended results.1  The complaint says 

it was not until the estate was opened on October 12, 2017, and a filing fee was paid to the Clerk 

of Court, that there was some ascertainable damage to the estate from Defendants’ failure to 

prepare the Buy-Sell Agreement.  This lawsuit was instituted within two years of that date on 

August 19, 2019.  Taking these allegations as true and drawing all reasonable inferences in 

Plaintiff’s favor, this Court cannot say at this stage of the case that Plaintiff’s claims are time 

barred. 

                                                           
1 Defendants dispute the degree to which Son and Attorney Hochberg were discussing transfer of SSAI voting shares 
in Exhibits Fifteen and Seventeen as opposed to non-voting shares held in Grantor Retained Unitrusts (GRUT) 
Defendants created for Decedent in 2012. DE 20 at 6.  That is an issue that can be argued at a later stage of the case.  
At this juncture, the Court is called upon to consider the case wholly from the perspective of what is alleged in the 
complaint.  The complaint does not explain the GRUTs or their impact, if any, on this case.  What is clear from Exhibit 
Seventeen is that Attorney Hochberg continues to assure Son that Decedent’s wish to bequeath shares of stock to him 
can be fulfilled without resorting to probate.  Id. 
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 Next Defendants argue that claims arising out of their failure to probate the will accrued 

on October 24, 2014, the date when they were paid in full for their legal services.  A loss occurred 

on that date, Defendants maintain, because Defendants were paid in full despite having not actually 

probated the estate. DE 10 at 13-14.  The family members knew or should have known that this 

was a loss because they knew the estate had not been probated.    

This argument continues to miss the point, however. The complaint alleges that Defendants 

were hired to probate the estate “[i]f indeed we have to go through a probate process.”  DE 1-1 at 

¶39.  On October 24, 2014, there still existed a means by which the estate could avoid probate, 

that is, if the family members consented to the transfer of the voting shares in accordance with the 

terms of the Shareholders’ Agreement.  Attorney Hochberg’s letter to Son assures of this fact.  Id. 

at Exhibit Seventeen.  That letter is dated November 10, 2014, a month after Defendants had been 

paid in full.  Id.  Thus, since there remained a way to avoid probate, no injury had occurred at that 

point.  According to the complaint, it was not until a petition for administration of the estate was 

filed by someone other than the Defendants that it became clear that the estate would have to be 

probated after all, and that Defendants had failed to do so.  Id. at ¶¶3, 61.  Defendants’ motion to 

dismiss on this basis therefore fails.   

 There are other reasons that a motion to dismiss based on the statute of limitations cannot 

prevail at this stage of the case. First, prior to Plaintiff’s appointment as administrator ad litem, 

there was no one who could legally sue on Decedent’s behalf.  Under Florida law, “a cause of 

action cannot be said to have accrued until the action can be brought[.]”  Doe No. 60 v. G-Star 

School of Arts, Inc., 2017 WL 2212429, at *6 (S.D. Fla. May 19, 2017) (emphasis in original) 

(discussing Berger v. Jackson, 23 So. 2d 265, 269 (Fla. 1945));  Hearndon v. Graham, 767 So.2d 

1179, 1185-86 (Fla. 2000).  The parties agree that none of the causes of action in this case accrued 
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during Decedent’s lifetime when Decedent could have brought them himself.2  Until some entity 

existed that was legally capable of initiating an action on Decedent’s behalf, the statute of 

limitations could not begin to run against Decedent’s estate. 3  See, e.g., Gasparro v. Horner, 245 

So. 2d 901, 905 (Fla. 4th DCA 1971) (there is no one authorized to sue on behalf of an estate until 

an administrator is appointed); Matthews v. Matthews, 177 So. 2d 497, 501-502 (Fla. 2d DCA 

1965) (“Where a cause of action does not accrue until after the death of one of the parties, the 

limitations will not begin to run on the claim of the estate of the deceased person until an 

administrator or executor authorized to collect or enforce payment of the claim has been 

appointed.”) (quotation omitted).  Plaintiff was appointed as administrator ad litem on July 17, 

2018.  DE1-1 at ¶4.  This lawsuit was brought within two years of that date, so Plaintiff’s claims 

are timely.   

Lastly, the complaint alleges facts plausibly showing that the doctrine of equitable tolling 

may apply.  The doctrine of equitable tolling permits the filing of a lawsuit that would otherwise 

be time barred. Machules v. Dep't of Admin., 523 So. 2d 1132, 1133 (Fla. 1988). Equitable tolling 

focuses on a plaintiff’s excusable ignorance, such as “when the plaintiff has been misled or lulled 

into inaction, [or] has in some extraordinary way been prevented from asserting his rights.”  Id. at 

1134.  Citing correspondence from Defendants at Exhibits Thirteen and Seventeen, the complaint 

alleges that Defendants actively concealed their malpractice by agreeing to probate the estate if 

necessary and then leading the family members to believe that probate was unnecessary based on 

                                                           
2 While the parties dispute when the last elements in Plaintiff’s causes of action occurred, they agree that they did not 
occur when Decedent was still alive. Defendants argue that the first limitations period began running at Decedent’s 
death on January 28, 2014.  Plaintiff argues it began when the filing fee to open the estate was paid on October 12, 
2017. 
 
3 Although Decedent’s family members may have had claims in their own rights as beneficiaries of the legal services 
provided to the Decedent, Defendants have cited no authority showing that the family members’ failure to sue bars 
the ability of the administrator ad litem to sue on behalf of the estate. 
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the estate plan Defendants had created.  At this stage of the case, this adequately alleges excusable 

delay.  While equitable tolling is an extraordinary remedy that is extended only sparingly, 

Defendants cannot at this stage show that it does not apply.  Defendants’ motion to dismiss should 

therefore be denied. 

CONCLUSION 

ACCORDINGLY, the undersigned recommends to the District Court that Defendants’ 

Motion to Dismiss, DE 10, be DENIED. 

The parties shall have fourteen (14) days from the date of this Report and Recommendation 

within which to file objections, if any, with the Honorable Jose E. Martinez, the United States 

District Judge assigned to this case.  If a party does not intend to object to this Report and 

Recommendation, that party shall file a notice of such within five (5) days of the date of this Report 

and Recommendation.  

DONE AND SUBMITTED in Chambers at Fort Pierce, Florida, this 8th day of May, 

2020. 

 
                        ___________________________________ 
                                                                    SHANIEK M. MAYNARD 
                                                                    UNITED STATES MAGISTRATE JUDGE 
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