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v. 
The STATE of Florida, Appellee. 

No. 78-408. 
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Rehearing Denied April 12, 1979. 

 
Defendant was convicted in the Circuit Court, Dade 

County, Herbert Stettin, J., of possession of marijuana 

and he appealed. The District Court of Appeal af-

firmed. 
 
Affirmed. 
 
Schwartz, J., filed a dissenting opinion. 
 

West Headnotes 
 
Searches and Seizures 349 80.1 
 
349 Searches and Seizures 
      349I In General 
            349k80 Effect of Illegal Conduct; Trespass 
                349k80.1 k. In General. Most Cited Cases 
      (Formerly 349k80, 349k3.3) 
Conviction of possession of marijuana was affirmed 

notwithstanding contention of invalid weapons search. 
*938 Bennett H. Brummer, Public Defender and Kurt 

Marmar, Asst. Public Defender, for appellant. 
 
Jim Smith, Atty. Gen., and Joel D. Rosenblatt, Asst. 

Atty. Gen., and Clifford Miller, Legal Intern, for ap-

pellee. 
 
Before HENDRY and SCHWARTZ, JJ., and 

CHARLES CARROLL (Ret.), Associate Judge. 
 
PER CURIAM. 
 
Affirmed. 
 
SCHWARTZ, Judge (dissenting). 
The appellant Stitely was a passenger on a motorcycle 

which was stopped for a minor traffic violation by 

officer McClain of the Public Safety Department. As 

McClain approached, Stitely placed an object, which 

he had been previously holding in his cupped right 

hand, down the front of his pants. After asking the 

defendant what was in his waistband, McClain or-

dered him to spread eagle against the police car. The 

officer then went directly to the bulge in the defend-

ant's trousers and pulled out a plastic bag containing 

over five grams of marijuana for the possession of 

which Stitely was convicted below. 
 
I think that Stitely's motion to suppress the cannabis 

should have been granted. McClain had no objective 

reason to believe that the defendant was “armed with a 

dangerous weapon” so as to justify the search of his 

person pursuant to Section 901.151(5), Florida Stat-

utes (1977), and Terry v. Ohio, 392 U.S. 1, 22, 88 

S.Ct. 1868, 1880, 20 L.Ed.2d 889, 906 (1968). Alt-

hough the officer said at the hearing that he believed 

the object Stitely had in his possession was a weapon, 

when the trial judge asked him Why he thought so, he 

answered only that “I don't know your Honor.” This 

obvious and admitted absence of any “specific and 

articulable facts which . . . reasonably warrant(ed) . . .” 

the search, Terry v. Ohio, supra, at 392 U.S. 21 at 88 

S.Ct. 1880, 20 L.Ed.2d 905, requires, I believe, a 

determination that it was constitutionally unjusti-

fied.   Conner v. State, 349 So.2d 709 (Fla. 1st DCA 

1977); cf. Perry v. State, 296 So.2d 505 (Fla. 3d DCA 

1974). 
 
Furthermore, the search in question was an imper-

missibly broad one. Assuming McClain was in fact 

reasonably concerned that Stitely had a weapon, that 

concern would have been immediately dissipated had 

he conducted a “pat down” of the bulge in the de-

fendant's pants and thus discovered that it was a “soft” 

object which was patently not a gun, knife, or black-

jack. McClain's action in intruding directly into 

Stitely's person therefore went beyond the “carefully 

limited search of the outer clothing . . .” authorized by 

Terry, supra, at 392 U.S. 30, at 88 S.Ct. 1885, 20 

L.Ed.2d 911, see Sibron v. New York, 392 U.S. 40,88 

S.Ct. 1889, 20 L.Ed.2d 917 (1968), and went further 

than “. . . the extent necessary to disclose . . . the 

presence of such weapon,” under Section 901.151(5). 

The search was therefore invalid for this reason, as 

well. 
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On these grounds, I would reverse the judgment under 

review. 
 
Fla.App., 1979. 
Stitely v. State 
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